
STATE 0F NEI{I Y0RK
STATE TAX COMMISSION

In the Matter the Pet i t ion

James Johnson

d/b/a Johnsonrs Barbeque Rest.

for Redetermi-nat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  7 2 / I / 7 3  -  2 / Z S / 7 7 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxat ion and Finance, over

6th day of August. ,  1980, he served the within

James Johnson,  d , /b /a  Johnson 's  Barbeque Rest . ,

proceeding, by enclosing a true copy thereof

wrapper  addressed as  fo l lows:

James Johnson
d/b/a Johnsonts Barbeque Rest.
79O E .  163 rd  S t .
Bronx,  Ny 10456

and by deposit ing same enclosed in a postpaid
(post  o f f ice or  o f f ic ia l  deposi tory)  under  the
United States Postal Service within the State

That. deponent further says that the said
and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

6 th  day  o f  August ,  1980.

AI'FIDAVIT OF MAII,ING

and says that he is an employee

18 years of age, and that on the

not ice of Decision by mai l  upon

the pet i t ioner in the within

in a securely sealed postpaid

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

o f

o f



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

James Johnson

d/b /a  Johnson 's  Barbeque Rest .

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

AFFIDAVIT OF MAIIING

Sales & Use Tax

under Art ic le 28 & 29  o f the Tax Law

for  the  Per iod  12

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the DepartmenL of Taxat ion and Finance, over 18 years of age, and that on the
6th day of August,  1980, he served the within not ice of Decision by mai l  upon

Wilmot A. Edwards the represent.at ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. Wilmot A. Edr+ards
I32I El_der Ave.
Bronx, NY 10472

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last
known address of the representat ive of the pet i t ioner.

Sworn to before me this

6 th  day  o f  August ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

August  6 ,  1980

James Johnson
d/b /a  Johnson 's  Barbeque Rest .
7 9 0  E .  1 6 3 r d  S t .
Bronx, NY 10456

Dear  Mr .  Johnson:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nolv exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
frorn the date of this not ice.

fnquiries concerning the cornputation of tax due or refund all-owed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Wilmot A. Edwards
1321 E1der  Ave.
Bronx, NY 10472
Taxing Bureau's Representative



STATE OF NEI,i YORK

STATE TAX CO}{MISSION

In the Matter of the Pet i t ion

o f

JAMES JOH]IISON
DlBl A JOHNSON' S BARBEQIJE RESTAURANT

for Revision of a Determinat ion or for
Refund of Sa1es and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period December 1, 1973 through
February 2B, 7977 .

DBCISION

of addit ional sales taxes due

through February 28, 1977 was

Peti t ioner,  James Johnson d/b/a Johnson's Barbeque Restaurant,  790 East

763td  St ree t ,  Bronx ,  New York  10456,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a  de termi -

nat ion or for refund of sales and use taxes under Art ic les 28 and 29 of the

Tax Law fo r  the  per iod  December  1 ,  1973 th rough Februaxy  28 ,1977 (F i te  No.

21247) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  March  19 ,  1980 a t  9 :15  A.M.  Pet i t ioner  appeared by  Wi lmot  Edwards ,

P.A. The Audit  Divis ion appeared by Ra1ph J. Vecchio, Esq. (Abraham Schwartz,

E " q . ,  o f  c o u n s e l ) .

ISSUE

I,lhether the Audit

f rom pet i t ioner for the

proper  and cor rec t .

Divis ion'  s determinat i-on

per iod  December  1 ,  1973

FINDINGS OF FACT

1. Pet i t ioner,  James Johnson d/b/a

a take-out restaurant sel l ing such food

fee t .  The bus iness  was loca ted  a t  790

Johnson's Barbeque Restaurant,  operated

items as chicken, spare r ibs and pigs

East  163rd  St ree t ,  Bronx ,  New York .
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2 .  0n  October  20 ,  1977,  as  the  resu l t  o f  an  aud i t ,  the  Aud i t  D iv is ion

i-ssued a Not ice of Determi-nat ion and Demand for Payment of Sales and Use Taxes

Due against pet i t ioner for the period December 1, 1973 through February 28,

1 9 7 7  f o x  L a x e s  d u e  o f  $ 8 1 8 1 9 . 1 1 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 3 , j 7 3 . 2 6 ,  f o r  a

t o t a l  o f  $ 1 2 , 5 9 2 . 3 7  .

3. Pet i t ioner executed a consent extending the t ime within which to

issue an  assessment  o f  sa les  and use taxes  fo r  the  per iod  December  1 ,  lg73

through November  30 ,  1976,  to  March  19 ,  I9 lg .

4- 0n audit ,  the only records avai lable to the Audit  Divis ion for examina-

t ion were purchase invoices for 1976, a Federal  income tax return for the same

year and sales tax returns for the period under audit .  The Audit  Divis ion

sent  leL ters  to  severa l  o f  pe t i t ioner ts  supp l ie rs  reques t ing  in fo rmat ion  on

the amount of purchases made by pet i t ioner.  Based on the responses received,

the Audit  Divis ion determined that pet i t ioner 's purchases for 1976 were under-

stated 217 percent.  A markup test was performed using costs and sel l ing

prices provided by pet i t ioner.  The resultant markup of 136 percent was adjusted

by the Audit  Divis ion to 125 percent because the test was l imited and costs

were est imated. The markup of 125 percent was appl ied to adjusted purchases

o f  $ 6 1  ' 3 2 4 . 0 0  t o  a r r i v e  a t  t a x a b l e  s a l e s  o f  $ 1 3 7 , 9 7 9 . 0 0 .  P e t i t i o n e r  r e p o r t e d

taxab le  sa les  o f  $58,418.00  fo r  the  same per iod ,  leav ing  add i t iona l  taxab le

s a l e s  o f  $ 7 9 , 5 6 1 . 0 0  a n d  t a x  d u e  t h e r e o n  o f  $ 7 , 1 8 8 . 6 2 .  S a i d  a m o u n t  i n c l u d e s

unpaid sales taxes of $883.20 reported on returns f i led for the periods ending

November  30 ,  197b and February  28 ,  1977.

The Audit  Divis ion also examined purchases of recurr ing expenses from

avai lable invoices for 1976 and found that 79.3 percent of the purchases

represented i tems subject to tax. Since no other purchase invoices were

ava i lab le ,  the  Aud i t  D iv is ion  cons idered 79 .3  percent  o f  expense purchases
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reported on pet i t ionerr s 1976 Federal  income tax return as taxable and was

used as  a  bas is  fo r  de termin ing  use  taxes  due o f  $11630.49  fo r  the  en t i re

aud i t  per iod .

An ana lys is  o f  sa les  tax  re tu rns  d isc losed a  d isc repancy  o f  $15r863.00

between gross sales and taxable sales reported thereon. The audit  procedures

described above ref lect the tax due on said sales.

5. Pet i t ioner submitted substant ial  documentary evidence to show that he

purchased meat as an accommodation for f r iends and organizat ions. Based on

such evidence, the Audit  Divis ion conceded that the addit ional taxable sales

o f  $79 '561.00  be  ad jus ted  to  $35,821.00  and accord ing ly ,  Lhe add i t iona l  tax

reduced to  $21794.00  p lus  the  taxes  due o f  $883.20  on  the  unpa id  re tu rns .

The Audit  Divis ion also conceded that the use taxes on expense purchases

o f  $ 1 , 6 3 0 . 4 9  b e  r e d u c e d  r o  9 8 1 5 . 0 0 .

6. Pet i t ioner contended that he purchased more meat for f r iends than

conceded by the Audit  Divis ion; however,  this content ion was not supported by

any further evidence.

7 .  Pet i t ioner  conceded that tax is due on the di f ference between his

sa les .  Th is  e r ro r  resu l ted  f rom pet i t ioner rsreported gross and taxable

misunderstanding that sales o f  less  than $1 .00  were  no t  sub jec t  to  tax .

CONCIUSIONS OF IAW

A. That based on Finding of Fact "5",  the addit ional tax due determined

by the  Aud i t  D iv is ion  is  reduced to  94 ,492.20 .

B. That the Audit  Divis ion, in the absence of adequate books and records,

properly determined pet i t ioner 's sales from avai lable information as authorized

in sect ion 1138(a) of the Tax Law and that the resultant f indings of addit ional

taxes due, as revised herein, for the period December 1, 1973 through February 28,

7977 are  cor rec t -



C. That the pet i t ion of James Johnson d/b/a Johnson's Barbeque Restaurant

is granted to the extent indicated in Conclusion of law "A";  that the Audit

Divis ion is hereby directed to modify the Not ice of Determinat ion and Demand

for Payment of Sales and Use Taxes Due issued October 20, 7977; and that

except as so granted, the pet. i t ion is in al l  other respecLs denied.

DATED: Albany, New York STATE TAx COMMISS]ON

AUqo8ffi


